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¢ 1(»)(2) PuBLIC BODY —COMMITTEE REQUIRED BY POLICY
ADOPTED BY RESOLUTION

¢ 1(C)(1) ADMINISTRATIVE FUNCTION —APPLICABLE TO
IMPLEMENTATION OF REGULATIONS BUT NOT TO
FORMULATION OF POLICY RECOMMENDATIONS

¢ 3 OPEN MEETING REQUIREMENTS - VIOLATED AS TO

DISCUSSION OF NON-ADMINISTRATIVE MATTER

*Topic numbers and headings correspond to those inhé Opinions Index (2014 edition) at
http://www.0ag.state.md.us/Opengov/Openmeetings/BMKopical _Index.pdf

March 29, 2016

Re: Compliance and Ethics Committee
Maryland Health Benefit Exchang€raig O’Donnell, Complainant

Complainant Craig O’'Donnell alleges that the Mang Health
Benefit Exchange’s Compliance and Ethics Committae committee
comprised entirely of employees of the State of Wéend, has violated the
Open Meetings Act by meeting without complying withy of the Act’s
requirements. The Committee, by counsel for theylad Health Benefit
Exchange (“MHBE”"), responds that it was not creasa “public body” as
defined in the Act and that it has operated onas®imption that it is not
subject to the Act.

As we will explain below, the threshold questi@rdis whether a
committee that did not begin its life as a publicii can become one lafer.
We conclude that the answer is “yes,” and thatGbenmittee has been a
public body since June 15, 2015. The next questionhether the three
meetings that the Committee has held since thee webject to the Act.
From the information that has been provided towss,conclude that the
Committee’s discussion of one agenda inits August 11, 2015 meeting

1 Conversely, in July 2015, we considered whetheeraity that had likely once
been a public body subject to the Open MeetingsAuld lose that status®MCB
Opinions246 (2015).
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was subject to the Act and that the Committee teoléhe Act by discussing
it in a meeting not open to the public and by nakmg minutes of the
discussion available to the public. Otherwise, tingics the Committee
discussed after it became a public body appeamte fallen within the
administrative function exclusion to the Act.

Facts

According to the Committee’s response, the Conemittas created
in 2014 by MHBE’s chief compliance officer to “finr the process” of
developing an ethics and compliance plan for MHBE #hen to “provide
oversight” of MHBE’s compliance and ethics policieehe compliance
officer assembled a group of people to performehasks. All were State
employees.

During the first five months of 2015, the respomsglains, the
Committee met to receive updates on “security amdhpy incidents” and
“external auditing activities” and to consider Y@cy, compliance, and other
related policies.” On May 21, 2015, the Committppraved a compliance
and ethics plan (“Plan”) designed to ensure thatB#l4 compliance
program “promotes a culture of compliance and sthwhile deterring
criminal conduct.”

In addressing its “scope,” the Plan explains tkanSumers and small
businesses entrust [MHBE] with confidential persiynadentifiable
information,” that “federal agencies entrust [itjthv highly confidential
federal tax information” and that “State and Fetagencies entrust MHBE
to ensure effective and efficient use of funds wimlinimizing fraud, waste
and abuse.” The Plan then defines the “CompliamckEthics Program” as
a “mechanism put in place by MHBE to achieve thalgof reducing fraud
and abuse; improving operational quality; and aidigeto federal and state
guidelines regarding use of public funds.” The nPl@entifies the
“Compliance Officer” as the “individual designatéal serve as the focal
point for the MHBE’s compliance activities whileengeeing and monitoring
the implementation of the Compliance Program.” Than defines the
“Compliance and Ethics Committee” as “a commitéstablished to advise
the Compliance Officer and assist in the implemmeof the Compliance
Program.” Under the Plan, the Committee comprisgteen members who
serve by virtue of their State positions—for exaehe “Human Resources
Manager"—and such other members as the Committag @ésignates. The
response states that all of the Committee’s mendrerState employees.

The Plan sets numerous standards to be followedVB\BE
personnel in spheres such as the hiring and cdimigaarocess, handling of
individuals’ information, auditing and monitorings arequired by the
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Affordable Care Act,and reporting violations. The Committee is tortsg]
as the oversight committee for the Compliance arldickE Program.”
Specifically, the Committee “is charged with” twelcategories of duties.
Some are policy-oriented duties such as the dutjpjoovide guidance in
the development of policies and standards relatedmpliance awareness,
training, monitoring and response . . . to identdvoid and/or minimize
non-compliance with applicable laws, regulationd aolicies.” Others are
oversight functions such as the duties to “[o]ver$se hotline function” and
“[o]versee uniform enforcement of infractions amdere timely reporting to
authorities as appropriate.” As for “risk assesdiighe Committee is to
annually “prioritize risk factors, develop mitigati strategies, implement
audit plans and utilize metrics to measure thecéffeness of compliance
efforts.”

On June 16, 2015, MHBE’s Board passed a resoldtdopting a
compliance and ethics plan for FY 2016.” Sincenththe Committee has
met three times: on August 11, 2015, December @65 2and January 13,
2016.

Discussion
A. Whether the Committee is a “public body” subjectie Act

An entity is subject to the Act only if the entiglls within the Act’s
definition of a “public body.” That definition, wbh appears in §3-101(h) of
the General Provisions Atrticle of the Maryland Atated Codé,sets forth
two alternative approaches for determining whetaeparticular multi-
member committee is a “public body.”

2 The Plan in fact “cross-reference[s]” nineteers saft State and federal laws,
regulations, and guidance. Perhaps informativesame of the Committee’s

functions is the first on the list: “45 C.F.R. P4B5 — Exchange Establishment
Standards and Other Related Standards.” One patthadfregulation requires

exchanges to “establish and implement operatidaehnical, administrative and
physical safeguards that are consistent with ampfiagble laws (including this

section) to ensure ... [tlhe confidentiality, intégriand availability of personally

identifiable information.” 45 C.F.R. § 155.260. dhanges must also “monitor,
periodically assess, and update the security cisnénad related system risks to
ensure the continued effectiveness of those caitral. We are not going to get

into the details of these laws.

3 The statutory citations in this opinion are to 244 volume of that article, with
the 2015 supplement.

4 These principles are explained iity®f Baltimore Development Corp. v. Carmel
Realty Associate895 Md. 299, 323 (20063ee als® OMCB Opinionsl49, 150
(2014).
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The first approach requires us to look to whethem=ntity was created
by the State’s Constitution, a State statute, atgoar municipal charter or
ordinance, a rule, resolution, or bylaw, or an exiee order of the Governor
or executive authority of a county or municipal®ee8 3-101(h)(1)(ii). The
fact that a committee might have started off améormally-created group
does not matter; if it is then constituted or maaddy one of the listed legal
instruments, it becomes a public bo8ge, e.g./ OMCB Opinionsl76, 184
(2011) (discussing board’s reconstitution of a cotte® as a public body
through the adoption of a resolution);OMCB Opinions21, 27 (2010)
(finding that a boundary study committee appointagd an assistant
superintendent was a public body because a forrmdiypted school board
policy required the appointment of such committeesdvise on school
districting); see alsoOpen Meetings Act Manual 4-5 (November 2015)
(explaining the formation of public bodies by regamns and other legal
instruments). Also, for this approach, it does nwdtter that all of a
committee’s members are employed by the Statei@18h)(1)(ii) contains
no criterion pertaining to the members’ employmednder the first
approach, we conclude that the Committee becanpalalit body” on June
16, 2015, when MHBE adopted a resolution that s®tmembership,
mandated its performance of various compliancetfons, and assigned it a
role in making policy recommendations to MHBE.

We turn next to whether, under the second apprahehCommittee
was a public body before June 16, 2015. Among dthiegs, that approach
sets a criterion for the entity’'s membership: floe entity to be a “public
body,” its membership must include at least twogbeavho are not members
of “the appointing entity” or “employed by the S#dt8 3-101(h)(2)(i), (ii).
The Committee did not and does not meet this test.

B. Whether the Committee, once constituted as a phbtly subject
to the Act, violated the Act

As a general rule with some exceptions not appléchbkre, a public
body’s meetings are not subject to the Act if thbl body is performing a
judicial function, a quasi-judicial function, or @uministrative function. §
3-103. Only the administrative function exclusienpiotentially applicable
here. The Act defines “administrative function” bwyhat it is—the
“administration” of laws, rules, regulations, orldmys—and by what it is
not—the other functions defined by the Act. 8 3{1)1Broadly speaking,
“[t]he action must be administrative in charactather than policy-making,
to apply.” 30OMCB Opinionsl05, 107 (2001). If the matter discussed falls
within the definition of an administrative functiotiit is excluded from the
Act, no matter how important the matter might bestdered or how keen
the public interest in it.” 8OMCB Opinions107, 109 (2012) (quoting 6
OMCB Opinion23, 25-26 (2008)see als® OMCB Opinionsl10, 112-13
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(2014) (stating these principles in addressing angaint by this
Complainant about MHBE).

Often, the more closely the public body is congdlby a detailed law
or regulation, the less likely it is that the pelidiody’s application of that law
will involve policy making. For example, we havenctuded that a public
body’s discussion on the details of compliance whih Open Meetings Act
Is administrative, because the Act itself setspbkcy. 5 OMCB Opinions
33, 39 (2006). Likewise, the discussion is likethranistrative in nature if
the public body is simply applying existing polisier laws to a set of facts,
as when an ethics board applies the ethics lavesfarticular mattersee
Dyer v. Board of Education of Howard Couni6 Md. App. 530 (2014),
or is exercising its oversight authority over asoer or entity under its
authority, as when a school board supervises eaipah or a school’s
operations.See6 OMCB Opinionsat 26;see generallyDpen Meetings Act
Manual 17-19 (explaining the exclusion).

The administrative exclusion has limits. Particiylaa public body
that, through formal action, has been delegated tdsk of making
recommendations on a matter to another public bpesforms an advisory
function, not an administrative function, when iudies the matter and
considers its recommendation§ee § 3-101(c) (defining “advisory
function”). Some of the Committee’s functions, lssed in the Plan, are
administrative; others appear advisory.

The Committee has provided us with “confidentiafjeadas of its
meetings, and we will address them only in the idet@cessary to this
opinion. At one meeting after the Committee becamgublic body, it
discussed a topic described as “Policy on Poliayd given a notation that
the Committee would be requested to “Review NewckdlOn its face, that
topic was not administrative in nature, and we fthdt the Committee
violated the Act by discussing it in a meeting thas not open to the public.

Other items were updates from the Compliance Qffare security
measures and audit activities, listed as “inforoval.” Each appears to be
an exercise of the Committee’s oversight over MHBEf's implementation
of policies set by existing laws and regulationsd drence within the
administrative exclusion. However, we are not etgpen the laws and
regulations that govern health benefits excharged,our most useful path
here is not to address those laws in detail, bujive advice on how to
comply with the Open Meetings Act.

Our advice is as follows: The Committee has twboms. First, the
Committee may hold open meetings in compliance with Act and then
close parts of those meetings if it wishes to disdopics that fall within the
statutory exceptions that permit it to exclude public. § 3-305. If the
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Committee instead recesses an open meeting tosdisou administrative
matter, it must make the disclosures required [8¢1®4. Second, if the
meeting will pertainonly to the administration of one of the laws that the
Committee implementsnd the discussion stays within those bounds, the
Committee may deem the meeting to be administrativeture and hence
not subject to the Act. We caution that it is ofteard to predict that a
discussion will stay within the limits of the adnstrative exclusion,
especially as those limits can be hard to definenypublic bodies find it
useful to conduct their administrative sessionthasgh those sessions were
subject to the Act; that way, the members can dtrey advisory or other
business subject to the Act. Finally, as the Caomemiis a public body
subject to the Act, it must comply with the traigiprovision set forth in 3-
213.

Conclusion

We have concluded that the Committee has beepdubjthe Act since
June 16, 2015 and that it violated the Act at ohéhe three meetings in
guestion, with regard to its discussion of oneh# ttems listed on that
meeting agenda. We have advised the Committee e@rcdhfines of the
administrative exclusion to the Act and drawn tlmminittee’s attention to
the Act’s training requirement.
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